'GUIDELINE 10.13 - THE DUTY TO FACILITATE THE WORK OF SUCCESSOR
COUNSEL '

In accordance with professional norms, all persons who are-or have been members of the
defense team have a continuing duty to safeguard the interests of the client and should
cooperate fully with successor counsel. This duty includes, but is not limited to:

A. maintaining the records of the case in a manner that will inform successor counsel
of all significant developments relevant to the litigation;

B. provndmg the client’s files, as well as information regardmg all aspects of the
representation, to successor counsel;

C. sharing potential further areas of legal and factual research with successor counsel;
and

D. cooperating with such professmnally approprlate Iegal strategies as may be chosen
by successor counsel.

History of Guideline
This Guideline is new.
- Related Standards

NAT’L LEGAL AID AND DEFENDER ASS’N, PERFORMANCE (GUIDELINES FOR
CRIMINAL DEFENSE REPRESENTATION, Guideline 9.2 (¢) (1997) (“Right to Appeal™).

Commentary

All members of the defense team must anticipate and facilitate the duty of
successor counsel, embodied in Guideline 7.1 (B) (1) to investigate the defense presentation at all
prior stages of the case. As set forth in Subsection A, this duty includes an affirmative obligation
to maintain contemporaneous records that will enable successor counsel to have a factual
predicate for the assertion of whatever legal claims may arise. For example, there may be issues
as to whether the government produced cértain evidence or whether counsel knew of the
existence of a particular witness or legal theory. Each counsel’s files should be maintained in a
manner sufficient to enable successor counsel to answer questions of this sort through
appropriate documentation (e.g., notes of client interviews, telephone message slips, etc.).

Even after team members have been formally replaced, they must continue to
safeguard the interests of the client. Specifically, they must cooperate with the professionally
appropriate strategies of successor counsel (Subsection D). And this is true even when (as is
commonly the case) successor counsel are investigating or asserting a claim that prior counsel
was ineffective.”> As the California Bar has ruled in a formal opinion, “[Tthe Rules of

32 See David M. Siegel, My Reputation or Your Liberty (or Your sze) The Ethical
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Professional Conduct impose a duty upon trial counsel to fully and candidly discuss matters
relating to the representation of the client with appellate counsel and to respond to the questions
of appellate counsel, even if to do so would be to disclose that trial counsel failed to provide
effective assistance of counsel. This decision is in accord with the general rule that the attorney
owes a duty of complete fidelity to the client and to the interests of the client.*%*

The duties contained in this Guideline are of enormous practical significance to
the vindication of the client’s legal rights. “[TThe strategic thinking of the lawyer, and learning
this strategic thinkingf,] is absolutely critical to the thorough présentatzon of a post-conviction
claim. It should be routinely and openly presented to the post-conviction counsel.”** To do
otherwise is professionally unethical.**®

Obligations of Criminal Defense Counsel in Postconviction Proceedings, 23 J. LEGAL PROF. 85,
90-91 (1998/1999) (“While any criminal defense lawyer whose client is convicted is subject to
the possibility of a claim for ineffective assistance, lawyers in capital cases are virtually
guaranteed such claims.”).

324 State Bar of Cal. Standing Comm. on Professional Responsibility & Conduct, Formal

Op. 1992-127 (1992), available at http://www calbar.ca.gov/calbar/htm]_unclassified/ca92-
127 html.

3% Siegel, supra note 323, at 114,

326 See id. (“[GJiven the peculiar aspects of the role of counsel whose former c}iént brings a

post-conviction action, [it] violates counsel’s ethical obligations™ to fail to cooperate with
successor counsel in “the disclosure to the post-conviction counsel of files and notes from the
representation, the volunteering of absences in the record and the volunteering of counsel’s
strategic thinking in the case.”); Mary B. Nelson, Note, When Clients Become “Ex-Clients":
The Duties Owed After Discharge, 26 J. LEGAL PROF. 233, 241 (2002) (“Essentially, a failure to
cooperate with the client’s new attorney can constitute the same violations as a failure to
cooperate with the actual client under Model Rule 1.167). See generally Ariz. Comm. on
Professional Conduct, Formal Op. 98-07 (1998); Returning Client Files After Termination,
Hawaii Bar J., Sept. 1998.
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GUIDELINE 10.14 — DUTIES OF TRIAL COUNSEL AFTER CONVICTION

A. Trial counsel should be familiar with all state and federal post-conviction options
available to the client. Trial counsel should discuss with the client the post-
conviction procedures that will or may follow imposition of the death sentence.

B. Trial counsel should take whatever action(s), such as filing a notice of appeal,
and/or motion for a new trial, will maximize the client’s ability to obtain post-
conviction relief,

C. Trial counsel should not cease acting on the client’s behalf until successor counsel
has entered the case or trial counsel’s representation has been formally terminated.
Until that time, Guideline 10.15 applies in its entirety.

D. Trial counsel should take all appropriate action to ensure that the client obtains
successor counsel as soon as possible,

History of Guideline

This Guideline is based on Guideline 11.9.1 of the original edition. Subsection B
has been revised to require that trial counsel take whatever action(s) will maximize the client’s
ability to obtain post-conviction relief. Additionally, Subsection D has been revised to require
that counsel take all appropriate action to ensure that the client obtains successor counsel as soon
as possible.

Related Standards

ABA STANDARDS FOR CRIMINAL JUSTICE: DEFENSE FUNCTION Standard 4-8.2
(“Appeal”), in ABA STANDARDS FOR CRIMINAL JUSTICE: PROSECUTION FUNCTION AND DEFENSE
FUNCTION (3d ed. 1993).

NAT'LLEGAL AIb & DEFENDER ASS’N, PERFORMANCE GUIDELINES FOR CRIMINAL
DEFENSE REPRESENTATION, Guideline 9.2 (1995) (“Right to Appeal”)

Commentary

Post-conviction procedures, and therefore the duties of counsel, vary among
jurisdictions.”®’ Whatever the procedures, the client should be advised of what will happen
following the imposition of sentence and potential legal consequences of the client’s anticipated
actions. For example, if the client will be given any psychological examination or will otherwise
be interviewed by prison persomnel or others following the court’s imposition of sentence, the

227 E.g., trial counsel in California is given, by statute, certain post-conviction duties and

must remain on the case until the record is certified. CAL. PENAL CODE §1239(b), 1240.1(e)(1)
(West 1982 & Supp. 2002).
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client should be counseled regarding that 1nterv1ew and advised of the potential legal impact of
any statements the client might make there.*

The client should also be advised of all available avenues of judicial review®*® and
what the client must do to secure review (e.g., sign a notice of appeal or affidavit of indigency).
Trial counsel should file the necessary documents, and take whatever other steps are needed, to
preserve the client’s right to review, such as ordering transcripts of the trial proceedings and
objecting to any governmentally imposed barriers (e.g., failure to provide counsel) to obtalmng
such review. If there are any further actjons available that might expand the scope of review
(e.g., filing a motion for a new trial), trial counsel should take them. **°

In short, trial counsel is responsible for making sure that the client’s legal position
does not suffer any harm during the period of transition to successor counsel. To avoid prejudice
to the client, trial counsel should, in accordance with Subsection D, make every effort fo ensure
that this period is as short as possible. But, in any event, trial counsel may not cease acting on
the client’s behalf until successor counsel has entered the case. As Subsection C provides, until
that time trial counsel must discharge the duties common to all post-conviction counsel as set
forth in Guideline 10.15 (including obtaining a stay of execution if needed).

Trial counsel must also monitor the client’s personal condition as set out in
Guideline 10.15(E)(2). Ifthe client’s mental status deteriorates under the mmpact of the
conviction and death sentence, the client may inappropriately decide to cease efforts to secure
review, thereby creating a series of problems for the defense team that might well have been
avoided.

Once successor counsel are in place, trial counsel continue to be under the
obligation, imposed by Guideline 10.13, to recognize a continuing duty to safeguard the interests
of the client and to cooperate fully with successor counsel.

2 See CAL. ATT'YS FOR CRIM. JUSTICE & CAL. DEFENDERS ASS’N, CALIFORNIA DEATH

PENALTY DEFENSE MANUAL 1-38 to 1-40 (1986).

329 Some death penalty states provide for automatic appellate review, e.g., CAL. PENAL

CODE § 1239(b) (West 1982 & Supp. 2002); Mp. CODE ANN. art, 27, § 414(a) (2002) (this
section has been repealed by 2002 Md. Laws 26, § 1, effective Oct. 1, 2002; an analogous
provision has been enacted by 2002 Md. Laws 26, § 2, to be codified as MD. CODE ANN., CRIM.
LAW § 2-401(a)); MD. R. 8-306(c); N.C. GEN. STAT. § 15A-2000(d)(1) (2001).

330 This comports with the requirements for counsel in all criminal cases. See NAT'L LEGAL

AiD & DEFENDER ASS’N, PERFORMANCE GUIDELINES FOR CRIMINAL DEFENSE REPRESENTATION
Guideline 9.2(a), (b) (1995). Cf Mayo v. Cockrell, 287 F.3d 336 (5th Cir. 2002) (denying
federal habeas corpus relief where trial counsel was unaware that he remained on case until
repiaced, appellate counsel was unaware of his appointment until after expiration of time for
filing of new trial motion, and a meritorious new trial motjon went unfiled).
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